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When are items “decontrolled”?

Controls on dual use technology or software are removed (it is “de-controlled”) if it is “in the public
domain”.

"In the public domain" means "technology" or "software" which has been made available without
restrictions upon its further dissemination. This means it is already published. This decontrol does not
apply to physical goods.

i)  The intention to publish a paper containing controlled research data DOES NOT mean it is in the
public domain. Export of controlled technology before publication is potentially a breach of
Export Control legislation.

ii) The act of publishing a paper containing controlled technology in a format that is available to
anyone without restriction (e.g. in a journal or preprint server) is not controlled. However, sharing
of controlled technology as part of the publication process (such as with a reviewer overseas or
peer review before publication) may require a licence. Equally sending controlled technology to
a funder or collaborator before publication requires a licence. Publication must not be used as a
means of sharing controlled technology and software with specific overseas collaborator(s) to
bypass the Export regulations.

iii) Controlled software/algorithms can be placed on an open-source platform (such as GitHub) to be
made available for anyone to download without restriction. This de-control is not applicable to
the intention of placing the controlled software/algorithm on an open-source platform as a
means of sharing controlled software/algorithm with specific overseas collaborator(s) to bypass
the Export regulations.

iv) For technology to be in the public domain it has to be freely available with no restriction other
than copyright placed on its further dissemination, such as in a book, on a website, at an
exhibition. It may come in many forms including: general product information, brochures,
photographs, diagrams, company presentations.

v) Technology is not in the public domain:

o if it needs to be obtained from a supplier who controls the supply

e where access is restricted to certain persons, like membership of an institute or requiring
passwords

e where it is subject to the Official Secrets Act, or MOD or government security classifications
such as commercially confidential information

o if it has been placed in the public domain in contravention of a statutory prohibition, for
example classified material, as it is unlikely to be available without further restriction upon
its dissemination

NOTE that these decontrols cannot be applied when there are end-use, end-user or destination
concerns.

Further information from ECJU:
e Export control exemptions

e (Case studies showing when an export licence may be needed in university teaching or
research environments
e Guidance on how Export controls apply to academic research
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https://heeca.org.uk/
https://www.gov.uk/government/publications/exporting-military-or-dual-use-technology-definitions/export-of-technology-remote-access-and-the-use-of-cloud-computing-services#export-controls-exemptions
https://www.gov.uk/government/case-studies/export-controls-on-academic-research
https://www.gov.uk/guidance/export-controls-applying-to-academic-research

